Acidulated Cartridges 
Alboral 

Almetal 

American Model Builder 
An-Aseptic 

Angelus 

Arch Builder 


Aspirin 
Aunt Jemima’s 
Autoguard 


Ball Bearing 
Baumann 


Big Chief 
Blak Bak 


Boulevard 
Bryant 


Bull Dog 
Butter Krust 


C. Lee Martini 
Canned Heat 
Cashmere 
Celro-Kola 
Coca-Cola 
Corn Hot 
Crescent 
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Mentho-Listine 

Mercedes 

Metal-Oid 
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Moistair Heating System 
Mumford 
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No Brak Um 
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Osceola 


Palm Beach 
Parabal 
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Service 
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Slo Flo 

Society 

Southern Star 
Spearmint 
Specialist 
Speciality 
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Sprinkleproof 





E1cut Trape-Marx Reporter 


Stabrite 


Sticky Fly Paper 
Stop-A-Leke-Styck 
Strand 

Success 

Sunshine 

Supreme 

Sure Shot 

Swiss Cottage 
Swyt-Kisse 


Ultra Bouquet 
Unborn 


Unisco 
U. 
Velvetoak 


Vigorosa 
Virginia Dare 
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DIGEST 


I, TRADE-MARKS GENERALLY. 


1, Nature oF Trape-Mark Ricuts. 
§ 1. Character of Right. 
§ 3. Ownership. 
§ 5. On What Goods. 
§ 7. Use of Mark. 


2. Wuat May BE a Trape-Mark. 
2. Names of Patented Articles. 
Descriptive and Generic Terms. 
Geographical Terms. 
Proper Names. 
Representation of Goods. 
2, Titles of Periodicals, Literary and Dramatic Works. 
13. Public Insignia. 


3. TirLe To A Trape-Mark. 
§ 1. Creation. 
§ 2. Assignment and Devolution. 
§ 3. Abandonment. 
§ 4. Proof. 


4. INFRINGEMENT. 
§ 1. Elements. 
§ 2. Conflicting Marks. 
§ 3. Goods of Same Descriptive Properties. 
§ 5. Unauthorized Use. 


5. Surts ror INFRINGEMENT. 
§ 1. Jurisdiction. 
§ 2. Parties. 
§ 3. Pleading and Practice. 
§ 4. Evidence. 





II. 
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§ 5. Defenses. 

§ 6. Relief. 
a. Injunction. 
ce. Accounting. 


§ 7. Decree. 
§ 9. Res Adjudicata. 
§ 10. State Statutes. 


REGISTRATION OF TRADE-MARKS. 


1. CoNSTITUTIONALITY OF STATUTE. 


LS) 


EFFECT OF REGISTRATION. 


3. THE APPLICATION. 
§ 1. The Applicant. 
§ 3. Drawing. 
§ 7. Disclaimer. 
§ 11. Classification of Goods. 


4. ReoistraBLe Marks. 

§ 2. Descriptive and Generic Terms. 
Geographical Terms. 
Conflicting Marks. 


Proper Names. 
. Ten-Year Marks. 

d. Descriptive Terms. 
§ 13. Corporate Names. 
§ 14. Representation of Goods. 
§ 15. Ornamental Features. 
§ 20. Public Insignia, 
§ 21. Advertising Slogans. 


5. INTERFERENCES, 
§ 3. Abandonment of Application. 
§ 6. Review of Decision. 


6. OPpposITIons. 
§ 1. The Opponent. 
§ 2. Notice. 
§ 5. Withdrawal. 
§ 7. Evidence. 


viii 


§ 4 
§ 5. 
§ 6. Goods of Same Descriptive Properties. 
§ 7 
§ 9 
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§ 9. Amendment of Application. 
§ 10. Amendment of Notice. 
§ 13. Suspension. 
9. CANCELLATION. 
§ 1. Petition. 
§ 2. Pleading and Practice. 
§ 3. Evidence. 
§ 6. Effect. 
§ 7. Scope of Act. 
§ 8. Res Adjudicata. 


ll. Srate Sratutes. 
§ 5. Ohio. 
§ 6. Indiana. 


13. Notice or REGISTRATION. 
14. ReoGisTraTiIon By Brit 1n Equity. 
UNFAIR COMPETITION. 


1. Nature anv Basis or Wrone. 
§ 2. Elements. 
§ 4. Intent. 
§ 5. Deception. 


2. UNFAIRNEss IN COMPETITION. 
§ 1. Imitating Appearance of Article. 
§ 2. Imitating Structural Elements. 
§ 3. Imitating Packages and Containers of Goods. 
§ 6. Trade and Corporate Names. 
a. Personal Names. 
b. Corporate Names. 
c. Trade-Names. 
d. Literary and Dramatic Titles. 
7. Descriptive Terms. 
8. Geographical Terms. 
10. Advertising. 
11. Other Instances. 
12. State Statutes. 
13. Federal Trade Commission Act. 
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3. Suits ror Unrarr CoMPETITION. 
§ 1. Jurisdiction. 
3 2. Parties and Liability. 
3. Pleading and Practice. 
4, Evidence. 
5. Defenses. 
6. Relief. 
a, Injunction. 
b. Accounting of Profits. 
c. Damages. 
§ 7. Estoppel. 
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I. TRADE-MARKS GENERALLY. 
1. Narure or Trape-Marxk RiGurts. 


§ 1. Character of Right. 
A mark is no less a trade-mark, because it is unseen by the buyer, till 
the goods are delivered. It may, nevertheless, serve to identify the goods 
to the buyer after delivery. 58 


The right to a trade-mark, though strictly appurtenant to the trade, 
becomes a property right as soon as it serves to identify the trade. 163 


I, 1, § 3. Ownership. 
A label applied by a manufacturer at the request of a dealer to goods 
made for and sold by the latter is not the property of the manufacturer, 
in the absence of an agreement to that effect. 197 


I, 1, § 5. On What Goods. 
A maker of bread wrappers which he sells to bakers, cannot claim a 
trade-mark in a name which refers to the bread, not to the wrapper. As 
used by him the word is not a trade-mark at all. 275 


I, 1,§ 7. Use of Mark. 

The shipment of about one barrel per year of a dressing under a trade- 
mark, to a branch house in Germany, for use in finishing belts, is not use 
of the trade-mark. It is only a transfer of the dressing from one hand to 
the other. 148 


A shipment of a few boxes of goods without an order therefor, to 
certain customers and the sale thereof at a price one-tenth their actual 
value, is not use of the trade-mark. 363 
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Dicest, I, 2, § 2 


The application of a mark to the label accompanying goods, by writing 
the mark thereon in pencil, is sufficient use to support a claim of right to 
the mark. 111 


A manufacturer having used the word “Boulevard” as a trade-mark 
for velvets and velveteens in piece form, use of the mark by others on rib- 
bons cut from his goods, is no use of the mark on ribbons by the manu- 
facturer of the goods that will entitle the latter to register the mark for 
ribbons. 237 


I, 2. Wuat May Be a Trape-Marx. 


§ 2. Names of Patented Articles. 
A name applied to a patented article is descriptive, because the name 
of a new article. It is for this reason that, upon the expiration of the 
patent, it becomes public property. 82 


The fact that improved molding machines, sold under the patentee’s 
name, embody other features not covered by these patents, and the fact 
that the machines are of various kinds, will not prevent the patentee’s 
name from being descriptive. 82 


The issuance and expiration of a patent for a process of making a 
pepper sauce and for the product thereof, does not affect the right to a 
trade-mark used on the patentee’s product made by another process, not 
covered by the patent. 283 


Where a patented product is sold by the manufacturer during the life 
of the patent, in two grades, under different trade-mark names, and by 
other dealers at the same time under trade-marks of their own, a name so 
used by the manufacturer does not become public property, upon the 
expiration of the patent. 124 


I, 2, § 3. Descriptive and Generic Terms. 
See, also, II, 4, § 2. 


The following marks are held to be descriptive: 


“Almetal,” for metal store fronts, 327 
“An-Aseptic,” for tooth paste, 462 
“Auto-guard,” for automobile fenders, 461 
“Blak Bak,” for wall board with a black back, 276 
“Corn Hot,” for prepared cereal, QT7 
“Crust,” for chocolate candy, 461 


xi 
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“De Luxe,” for clothing 

“Easyset,” for window sash, 

“Efficiency,” for hot water bottles, 

“Ever Ready Heat,” for a fuel compound, 
“Granular,” for finishing lime, 

“High Efficiency,” for safety relief valves, 
“Hudson Balata,” for belting, 

“Hurts Only Dirt,” for scouring preparation, 
“Kanelasses,” for food syrup, 

“Kant Slip,” for autographic registers, 
“Kitchen,” for scouring powder, 
“Leghornette,” for hats, 

“Loc Nob,” for lamp chimneys, 

“Lo Kost,” for paints, 

“Metal-Oid,” for a metal cement, 

“Model,” for lubricating oil, 

“Nail It,” for porcelain insulators, 

“Nu Vogue,” for piece goods 

“Orange Rich,” for orange syrup, 
“Perfumerie Theatrale,” for toilet preparations, 
“Penman’s,” for writing paper, 

“Quick,” for washing tablets, 

“Sea Bag,” for padlocks, 

“Sealhyde,” for carriage cloth, 

“Selecte,” for shirts, 

“Selecto,” for shirts, 

“Service,” for belts, 

“Slo Flo,” for lubricating grease, 
“Specialist,” for shoes, 

“Sprinkleproof,” for ribbons, 
“Stop-A-Leke-Styck,” for roof repairing cement, 
“Sure Shot,” for mechanical engine primers, 
“Textul,” for cleaning oil used in weaving, 
“Twin Fire,” for coal and gas furnace, 
“Union,” for knitted underwear, 

“Unit,” for roller brackets for belt conveyors, 
“Zinclad,” for nails, 


The following are held not to be descriptive: 


“Arch Builder,” for insoles, 
“Ket-Nise,” for bread, 

“Heel Leveler,” for insoles, 
“Limp In and Walk,” for shoes, 


xii 
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Digest, I, 2, § 5 


“No Brak Um,” for boot and shoe shanks, 317 
“Nu-Way,” for a garter clasp, 364 
“Parabal,” for rubber tank balls, 364 
“Penman’s,” for printing paper, 275 
“Rufix,” for roof repairing material, 228 
“Shur-On,” for neckties, 462 
“Silk Velvet,” for syrup, 364 
“Ultra Bouquet,” for perfumeries, 364 
“Velvetoak,” for tanned leather, 318 
“Wyron,” for roofing materials, 363 


I, 2, § 5. Geographical Terms. 
See, also, II, 4, § 4. 


The words “Hudson-Balata,” for cotton and canvas fabric belting 
are geographical and descriptive. 228 


The words, “Old Lexington Club,” as applied to whiskey are neither 
geographical nor descriptive. 113 


The word, “Plymouth,” for poultry food is geographical. 230 


The word, “Scandinavia,” as applied to cotton belting is geograph- 
ical, 124 


The name “Tabasco,” being the name of one of the states of Mexico, 
is a good trade-mark for pepper sauce. It never was indicative of the 
% place of manufacture, nor of the place of origin of the pepper from 

which it is made. 283 


I, 2,§ 6. Proper Names. 
The names of two eminent scientists, inventors of an appliance for 
filtering water, may form a good trade-mark for the appliance. 298 


The name and portrait of an individual, constitute a good and valid 
trade-mark. 325 
I, 2,§ 7. Representation of Goods. 


The shape or design of a bottle cannot be a trade-mark. 332 


I, 2, § 12. Titles of Periodicals, Literary and Dramatic Works. 
The title of a book cannot be a trade-mark. 27 


xiii 
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I, 2, § 13. Public Insignia. 
It is against public policy to register a service flag as a trade- 
mark. 275 


I, 3. Trrte to a Trape-Mark. 


§ 1. Creation. 

A contract, whereby an American corporation acquired from the 
English owner of a trade-mark a right to use the mark in the United 
States, confers a right which can be enforced by the American corporation 
in a suit for infringement. 124 


I, 3, § 2. Assignment and Devolution. 
An assignment of a trade-mark by one of the former partners of a 
firm, dissolved ten years previously, during which period no use was made 
of the mark, conveys no title. 111 


The name of a copartnership is an asset of the partnership and passes 
with the sale of the firm business and good-will. 137 


A purchaser in bankruptcy of the assets, name and good-will of a bank- 
rupt corporation acquires the right to use the corporate name, as a vehicle 
of preserving the good-will of the business. 333 


Hotel names generally attach to the place and designate the particular 
premises rather than the proprietor thereof, and are not transitory with 
him. The name remains with the place, regardless of changes of owner- 


ship, and the right to its use passes to the purchaser of the real 
estate. 340 


I, 3, § 3. Abandonment. 
When, upon the dissolution of a partnership, the trade-mark used 
therein is turned over to one partner, who does not continue the business 


nor use the mark, while the business is otherwise disposed of, the mark is 
abandoned. 111 


The addition of a new and better line of flour under an established 
mark is not abandonment of the mark. 239 


I, 3, § 4. Proof. 
The absence of documentary evidence to support a claim of priority 
of use, or to show assignment of the mark and business, is not fatal. A 


transfer may be oral and oral testimony of use may be credible and suffi- 
cient. 319 
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Dicest, I, 4, § 1 
I, 4. INFRINGEMENT. 


§ 1. Elements. 
The intentional appropriation of another’s mark leaves the appropriator 
with no equities to protect him against an injunction. 163 


One who, after notice of violation by him of another’s right in a label 
or trade-mark, persists in the use of the infringing label, is chargeable in 
law for an intentional wrong, though he may have had no actual intent to 
deceive. 68 


No proof of actual deception is necessary, where the likelihood of de- 
ception is evident from the marks themselves. 456. 


I, 4, § 2. Conflicting Marks. 
The use of a boar’s head by defendant is an infringement upon the 
plaintiff's trade-mark of a boar’s head. Differences of detail are im- 
material. 68 


The representation of a young woman holding a sheaf of wheat is 
prima facie in conflict with a trade-mark, showing a young woman holding 


a sheaf of corn. 232 


The following marks have been held to conflict: 


“Alboral,” with “Alborum,” 464 
“Ball Bearing,” with “Ball Brand,” 465 
“Beechwood,” with “Beechnut,” 232 
“B & S,” with “B and S,” 278 
“Celro-Kola,” with “Celery Cola,” 233 
“Coca-Cola,” with “Coca and Cola,” 193 
“Coca-Cola,” with “El Cola,” 193 
“Drifted Snow,” with “Snow Drift,” 233 
“Dri-Shod,” with “Dry Socks,” 147 
“El Gallo,” with “Our Rooster,” 278 
“Glossilla,” with “Flosola,” 234 
“Ittiolo,” with “Ichthyol,” 278 
“Jackie,” with “Jack Tar,” 365 
“Lakeshore,” with “Lakeside,” 278 
“M-P,” with “K-P,” 465 
“Mentho-Listine,” with “Listerine,” 33 
“Orchestrola,” with “Orchestrelle,” 152 


“Queen,” with “Queen of the West,” 
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“Red C,” with “Red Seal,” 

“Royal,” with “Royal Society,” 

“R & C” with “R and C,” 

“5, Wa, 

“Southern Star,” with “Armour’s Star,” 
“Swyt-Kisse,” with “Sweet Kiss,” 

“U. S.A,” with *U'S: Ay’ 
“Virginia Dare,” with “Virginia,” 
“Wizard,” with “Wonder,” 


234 
232 
278 
233 
279 
456 
468 
389 
296 


The picture of an Indian rider and the words, “Big Chief,” in a circle, 
conflicts with the picture of an Arab rider and the word “Arab” in con- 


centric circles. 


The following marks are held not to conflict: 
“Engine,” with “Lebanon,” 
“From the Land of Sunshine” with “Blossom & Sunshine,” 
“Hill Crest,” with “Hill Top,” 
“Keystone,” with “Koh-i-noor,” 
“Krew-Pina,” with “Croupine,” 
“Lucky Star,” with “Star,” 
“Major C,” with “Big C,” 
“North Star,” with “Extra Star,” 
“Q-Apple-O,” with “Appella,” 
“Ochsena,” with “Oxine,” 
“Our Flag,” with “Hume Flag,” 
“Rising Sun,” with “Sun Proof,” 
“Royo,” with “Ra-Mo,” 
“Silk Velvet,” with “Velva,” 
“Tag,” with “Metal Tag,” 
“USCo,” with “Unisco,” 
“Vigorosa,” with “Vigorol,” 


The picture of a negro boy eating a piece of watermelon, is 


279 


233 
279 
365 
234 
233 
234 
232 
365 
460 
278 
Q77 
235 
234 
365 
379 
465 
232 


not 


likely to be confused with the picture of a negro woman wearing a turban 
and the name “Aunt Jemima.” There is no right to monopolize broadly 


the picture of the head of a negro. 


233 


A black disk with radiating spiral lines and on its face the word 
“Pepo” and a rooster in white, does not conflict with other registrations 
showing the picture of a rooster, the name “Game Cock” and the names 


“Pep,” “Pep-Tono” and “Pep-Kola.” 


xvi 


365 











Dicest, I, 4, § 3 


The word “Junior,” as a trade-mark for pencil sharpeners is not 
infringed by the use of the word in the combination “Stewart Junior,” 
on a smaller model of the “Stewart” pencil sharpeners. 241 


I, 4, § 3. Goods of Same Descriptive Properties. 
The following goods are of the same descriptive properties: 


Snap fasteners, and hooks and eyes, 319 
Self-raising pancake flour, and wheat flour, 226 
Blended whiskey, and straight whiskey, 155 
Phonographs, and mechanical organs, 151 
Rubber shoes, and leather shoes, 30 
Canned fruit, and canned fruit preserves, 235 
Canned vegetables, and canned fruit, 280 
Varnish, and metal paint, 279 
Velvet, and velvet ribbons, 237 
Stock feed, and lard substitute, 236 
Metal polish, and plating preparation, 236 
Automobile, and truck attachment, 235 
After dinner mints, and chocolate candies, 235 


The question of infringement, by use of the identical mark on other 
goods, is to be determined not wholly by the likelihood of confusion between 
the several articles, but by the likelihood of the public believing them to be 
of the same origin. The owner of a mark for pancake flour held entitled 
to enjoin its use on table syrup. 164 


Plaintiff having used its mark and made it widely famous in connection 
with self-playing musical instruments, and having already made prepara- 
tions to use the mark on a phonograph, the use of the mark by defendant 
on the latter article should be enjoined. 121 


Whether a self-shortened product for doughnuts, cake, tea biscuit 
and gingerbread, is of different descriptive properties from pancake flour, 
buckwheat flour, self-rising wheat flour and pastry flour, query. 235 


Whether coffee and tea goods of the same descriptive properties, 
query. 280 


Whether the use of a mark on sardines is within the legitimate ex- 
pansion of the business of dealing in olive oil, query. 464 


Whether cereal foods are of the same descriptive properties with a 
variety of other food products, query. 464 
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The following goods are not of the same descriptive properties: 


Whiskey, and sweet wine, 389 
Shoe dressing, and leather belts, 148 
Shaving cream, and grit soap, 465 
Motor trucks, and rubber tires, 318 
Belting, and machinery packing, 280 
Flat silk ribbon, and velvet ribbon, 236 
Rubber belts, hose and packing, and vehicle tires, 236 
Concrete hardening material, and varnish, 236 
Macaroni, spaghetti and vermicelli, and toasted corn flakes, 235 
Dairy products, and ice cream cones, 28 
Corn meal, and pancake flour, 465 
Corn meal, and stock and poultry feed, 465 
A tonic medicinal tablet, and a tonic beverage, 233 


I, 4, § 5. Unauthorized Use. 
It seems that a trade-mark may be infringed by the oral application 
of the mark, or its equivalent, to goods not those of the owner of the 
mark. 68 


A substantial alteration of, or addition to, an article bearing a trade- 
mark, and the subsequent sale thereof under the mark, is an infringement of 
the trade-mark. 183 


I, 5. Surrs ror INFRINGEMENT. 


§ 1. Jurisdiction. 
Diversity of citizenship confers jurisdiction on a federal court, to give 
relief against violation of common law trade-mark rights, and such relief 
is not limited to transactions in interstate and foreign commerce. 183 


I, 5, § 2. Parties. 
The maker of a bottle who blows therein an infringement of plaintiff’s 
trade-mark is properly a party defendant to a suit to enjoin the use of the 
infringing mark. 193 


I, 5, § 3. Pleading and Practice. 

Where the bill of complaint alleges infringement of plaintiffs regis- 
tered trade-mark, annexing a copy thereto as an exhibit, and evidence of 
the plaintiff’s registrations was offered and received on the trial, the case 
presented should be considered as involving the question of infringement 
of the plaintiff’s registered trade-mark. 69 


xviii 






































Digest, I, 5, § 4 


I, 5, § 4. Evidence. 

A registration of the word “Queen” will not sustain a cause of action 
under the statute for infringement, when the mark actually used consists 
of the words “Queen of the West.” The statutory remedies for infringe- 
ment cannot, under those circumstances, be applied. 395 


A trade-mark registered for chemicals, medicines and pharmaceutical 
preparations, in class 6, cannot support an action for infringement by use 
of the mark on cigars. 171 


I, 5, § 5. Defenses. 
Delay of eight years in asserting its rights does not bar the plaintiff’s 
right to an injunction, but only to damages and profits. 164 


A defendant whose business is based on express and deliberate fraud 
will not find a court of equity strenuous to preserve the rights he might 
have had, if his conduct and motives had been honest. 172 


The use of an adhesive label to cover the words, “Coca and Cola” 
blown into the defendant’s bottle affords him no protection against his 
illegal use of the words, the liability of such labels to become detached 
being well established. 193 


One who has enjoyed the right to use plaintiff’s trade-mark upon ap- 
pliances made under contract with plaintiff, is estopped to question plain- 
tiffs right to use the mark. 298 


Plaintiff's statement, when informed of defendant’s infringement, that 
presumably the defendant was violating no law in the matter, is an expres- 
sion of opinion only and does not estop the plaintiff to assert his legal 
rights. 163 


I, 5, § 6. Relief. 
a, Injunction. 
The fact that damages are difficult or impossible of ascertainment will 
not prevent the issuance of an injunction. 172 


The use, while a preliminary injunction is in force, of bottles in which 
are blown the words, the use of which is enjoined, the words being covered 
with an adhesive label, itself displaying an infringement upon plaintiff’s 
mark, is a violation of the injunction order, and should be punished as 
contempt of court. 194 
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I, 5, § 6, c. Accounting. 
In a suit for trade-mark infringement, the plaintiff, who obtains a 
decree, is entitled to recover profits. 325 


I, 5, § 7. Decree. 
A decree entered by consent is to be construed as a contract. Such 
a decree, enjoining defendant’s use of his mark in a manner tending to 
mislead, warrants a later injunction against any use of the mark, on proof 
that use thereof will be misleading. 389 


I, 5, § 9. Res Adjudicata. 

A manufacturer who was joined with a dealer as defendant in a trade- 
mark infringement suit arising out of the sale of the dealer’s product, but 
who was neither served with process, appeared in the action nor contributed 
to the defense, is not bound by the judgment. 283 


I, 5, § 10. State Statutes. 

The Agricultural Law of New York, forbidding the use by another of 
milk containers of a dealer or shipper, bearing his name, applies to the 
bottles of dealers and shippers as distinct one from the other. A dealer 
need not be a shipper. 458 


In an action under the General Business Law of New York, to recover 
a penalty for refilling a bottle bearing plaintiff's label, evidence of three 
witnesses that they had marked the bottle and on two subsequent visits 
had found the contents increased, is sufficient to support a recovery. 225 


The New York Penal Law, forbidding the use of a family name, or the 
filing of a certificate to do business under a name containing a family 
name, unless some one of that name is interested therein, held to be 
violated. 452 


The fact that in Ohio an offense against the owner of a registered 


mark is punishable criminally, should not prevent the issuance of an in- 
junction for his protection. 104 


II. REGISTRATION OF TRADE-MARKS. 
1, CoNnsTITUTIONALITY OF STATUTE. 


An appellant who, in appealing under the provisions of the statute, 
argues that the statute is unconstitutional, is, in effect, asserting that the 
statute is valid. 408 
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Dicest, II, 2 
II, 2. Errecr or Recistration. 


Since registration under the statute is prima facie evidence of owner- 
ship, it should not be granted to one who is estopped from asserting an 
exclusive right to the mark. 113 


The registration of a mark in the United States patent office by an- 
other does not affect the rights of the first user, nor strengthen an other- 
wise defective right to the mark. 155 


Registration creates no vested rights and is essentially different from 
a patent, which creates a monopoly in the patentee. 408 


II, 3. THe Apprication. 


§ 1. The Applicant. 

A contract whereby an American corporation acquired from the 
English owner of a trade-mark a right to use the mark in the United 
States, does not give to the American corporation a right to register the 
mark, and a suit cannot be sustained, based upon such a registration. 124 


A foreign applicant who neither shows registration of the mark in his 
own country, nor use of the mark here in interstate commerce on goods 
made here, is not entitled to register. 468 


II, 3, § 3. The Drawing. 
Where applicant has used the letter “K,” only as the initial letter 
of the word “Koh-i-noor,” it cannot register the letter separately. 240 


The phrase “A Pippin of a Drink” is not a part of the trade-mark, 
but it is not necessary to remove it. It is important to show the mark 
in the registration as actually used. 468 


Applicant should be allowed to restore his drawing to show the words 
“Speciality,” “Fancy Fatter Poultry” and “The Poultry That Made Iowa 
Famous.” The office should register the mark as used. 467 


On an application to register a trade-mark including the words “Goat 
Brand, Made by Sanford Mills,” there is no objection to these words re- 
maining in the drawing. 319 


II, 3, § 7. Disclaimer. 
The objection to descriptive matter in a trade-mark which constitutes 
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a bar to its registration cannot be overcome by a mere disclaimer. ‘Ihe 
objectionable matter must be removed from the mark. 310 


The words “A Mark of Quality,” shown in the mark applied for, should 
be disclaimed but need not be removed. 468 


The words “Brand Made by Sanford Mills,” should be disclaimed 
“apart from the mark as shown in the drawing.” 319 


II, 3, § 11. Classification of Goods. 
Soft drinks, containing alcohol in so slight quantities that the goods are 
exempt from a revenue tax, are properly classified in Class 45, non-alcoholic 
beverages. 282 


A temperance malt beverage should not be classified in Class 48, Malt 
Extracts and Liquors, if there is danger that it may be regarded as an 
alcoholic drink. The designation of Class 48 changed to Malt Beverages, 
Extracts and Liquors. 282 


An application to register in Class 15, described the goods as oils, 
used for lubricating, finishing and dressing leathers, softening jute and 
hemp fibre and as wool oils for scouring. Held, that the goods must be the 
subject of applications to register in three classes. 320 


II, 4. RecistraBLeE Marks. 


§ 2. Descriptive and Generic Terms. 
A mark which contains as its dominant features words aptly descrip- 
tive of the goods to which it is applied is not registrable. 310 


The use of an arrow to indicate direction quite likely goes back to the 
first writing of man. The arrow is not and never was anybody’s trade- 
mark, but one of the widest known and most used functional signs in 
existence. 230 


The use of several letters to indicate different grades or styles of tags 


to which they are applied, destroys the distinctiveness of any one of 
them. 237 


A trade-mark for shoes, consisting of two outlines of feet, superim- 
posed on shoe soles, marked respectively “the wrong way” and “the Educator 
way” is descriptive. 460 
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The words “Perfumerie Theatrale,” the name under which the applicant 
is doing business, are not registrable as a trade-mark. 362 


3 
% 
by 


A trade-mark for fuel oil, consisting of the letters “B T U” in a 
diamond-shaped figure, is not descriptive. That the letters are an abbre- 
viation of “British Thermol Unit,” is immaterial, for the words themselves 
do not describe. 460 





A trade-mark for hosiery, consisting of the picture of a spinning top, 
with the words, “Rubber Top” on a band across it, is not as a whole 





descriptive. 461 
4 “S-P-O-K-T-I-T-E,” written in circular form, as a trade-mark for a 
liquid to expand, or prevent shrinkage of wood, and for dyes, is not de- 
scriptive. 230 


A mark for hot water heating systems and boilers, consisting of a 
bracket formed of two tall capital letters “K” in which appear smaller 
letters “ompa,” to form the word “KompaK,” is not “merely” de- 





seated. +. 


scriptive. 230 
rf The picture of an eagle with a cartridge in each claw and the words 


“Acidulated Cartridges,” are not descriptive as applied to candy. 276 


A maltese cross with the letter “L” on it and the numerals 16, pre- 
ceded by “NOVE” followed by “TIES,” for boots and shoes, is not “merely” 
descriptive. 317 


Dare ee eee 


II, 4, § 4. Geographical Terms. 
“Cashmere” as a trade-mark for oil used to lubricate wool fibres pre- 
paratory to spinning, is not a mere geographical term. 367 





re Pine 


“Marengo” is best known as the name of a celebrated battle. The 
ordinary purchaser would be more likely to connect the name with the 
battle than give it any geographical significance. 367 


ee ee, 





“Oakland,” as a trade-mark for automobiles is shown by affidavits to 
have been in use for nine years. The word is not merely a geographical 
term. 462 


“Old Dominion,” for peanut butter is geographical. 463 


“Old English,” as a trade-mark for floor wax is geographical. 230 
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“Osceola” as a trade-mark for flour and cereal products is not geo- 
graphical. 230 


II, 4, § 5. Conflicting Marks. 
See I, 4, § 2. 


II, 4, § 6. Goods of Same Descriptive Properties. 
See I, 4, § 3. 


II, 4, § 7. Proper Names. 
“Bryant,” surmounting a shield, the name having the configuration of 
the upper part of the shield is distinctive. 231 


“Ford” is more than a proper name. This is the name of an auto- 
mobile, and Henry Ford is known by the car rather than vice versa. 466 


“Forhan” and below the facsimile signature of R. J. Forhan is regis- 
trable. 231 


“Frankel” for electrical connectors, with the top of the “KF” extended 
over the other letters and a heavy paraph under and on top of the letters 
in a curved line, is sufficiently distinctive to be registered. 231 


“Lee-Union-Alls,” written on a triangle-shaped panel, with the name 
“Lee” at the apex, shows sufficiently distinctive use of the name “Lee” to 
be registrable. 231 


“Lotta Ware,” in script, as a trade-mark for children’s dresses, is not 
the name of any known individual, though it might be the name of a per- 
son. 231 


“Madison” in stump script is a mere surname. 232 


“Marmon” is very rare as a proper name. There are few words that 
do not sometimes appear as proper names. 281 


“Maxim” cannot be said to have primarily the significance of the name 
of an individual. 466 


“Oliver” shown as consisting of a large letter “O” broken in four parts 
with the letters “L-I-V-E-R” arranged horizontally and vertically in the 
form of an acrostic is shown in a distinctive form. 367 
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“Peggy Paige,” is a proper name. There is nothing to indicate that 
the name is fanciful. 280 


“Starr” is not primarily a surname, even with two “r’s.” 466 


“Waugh,” in a diamond-shaped figure, with the “U” much longer than 
the end letters, is distinctive. 231 


“John H. Wilkins” in the handwriting of an officer of the corporation 
authorized to write the signature, is distinctive. 467 


II, 4, § 9. Ten-Year Marks. 
d. Descriptive Terms. 
The words “Best on Record” for flour, having been in continuous use 
for ten years preceding the passage of the act, are registrable. 363 


f. Proper Names. 
A proper name, registered under the ten-year clause of the ‘Trade- 
Mark Act, is entitled to protection, like any other trade-mark, against 
colorable imitation. 58 


II, 4, § 13. Corporate Names. 
“Simplex” being the essential part of the corporate name of the Sim- 
plex Electric Heating Company, is not open to appropriation as a trade- 
mark by any other company. 281 


II, 4, § 14. Representation of Goods. 
The picture of an ice cream cone is not registrable as a trade-mark 
for ice cream, because it is not a trade-mark at all. 275 
II, 4, § 15. Ornamental Features. 
A baseball score card, applied to the top of a candy box for use at 
ball games, is not a mark for the candy. 237 


The picture of a service flag, for paper and envelopes, is obviously an 
ornamentation. 275 


A band of purple color printed in gold, fastened diagonally across the 
breast of a doll, is only a natural and convenient way of fastening the 
name or trade-mark to the doll. 362 


It being shown by affidavits that the said band across the breast of 
the doll is recognized by the trade as indicative of dolls of applicant’s 
manufacture, it is held to be registrable. 463 
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On affidavits submitted to show that a red band around the top of a 
fence post has no useful function, but only a trade-mark function, regis- 
tration was ordered. 463 


The figure of the arrow, used on the tread of an automobile tire, is a 
feature of ornament and utility and not a sign of origin. 237 


Use on a rubber tire tread of the representation of a maltese cross 
and a “T” shaped figure many times repeated, is not a trade-mark use 
thereof, but ornamental or functional use. 237 


A trade-mark for a roofing material, consisting of cross lines forming 
squares, imprinted on the face of the goods and covering the whole surface 
of the material, is not a trade-mark. 236 


II, 4, § 20. Public Insignia. 
A label employing flags of many foreign nations, is unregistrable on 
the grounds of public policy. 283 


II, 4, § 21. Advertising Slogans. 
“The Eggs Pay For It,” as a trade-mark for poultry feed is a mere 
commendatory phrase. As applied to hog and cattle feed, it is not de- 
scriptive. Q77 


“Happiness in Every Box” as a trade-mark for candy is a slogan 
which merely states the effect of eating the candy and is descriptive. 462 


II, 5. INTERFERENCES. 


§ 3. Abandonment of Application. 
A registrant in interference proceedings must reply by affidavits to a 
prima facie showing of abandonment of his mark, before the junior party 
can be put to the necessity of taking testimony. 239 


II, 5, § 6. Review of Decision. 
No appeal lies from a decision of the commissioner of patents, dissolv- 
ing an interference. 35 


II, 6. Opposrrions. 
§ 1. The Opponent. 


The user of a picture for descriptive or explanatory purposes may 
oppose its registration as a trade-mark. 229 
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II, 6, § 2. Notice. 
The practice of instituting what amounts to an opposition by letter, 
without the knowledge or hearing of the applicant, is condemned. 282 


II, 6, § 5. Withdrawal. 
One who has filed a notice of opposition may withdraw same without 
prejudice, and without submitting to a judgment in the proceeding. 411 


II, 6, § 7. Evidence. 

Opposition to the registration of “Premium” for canned salmon. Op- 
poser has used the word “Premier” for the same goods since 1894. There 
is no proof of confusion. Nevertheless, the marks must be held to con- 
flict. 277 


II, 6, § 9. Amendment of Application. 
An amendment of the application for registration before answering 
a notice of opposition is improper, as it might raise a different issue from 
that put in opposition. 239 


II, 6, § 10. Amendment of Notice. 
An amendment of the notice to set up use by the opposer would be 
a new ground of opposition and cannot be allowed. 282 


When a notice of opposition was filed by a corporation unverified, an 
amendment should be allowed to supply the defective verification. 368 


When a notice of opposition alleges that use of the trade-mark applied 
for has resulted in confusion the opposer cannot be compelled to state 
whether the use referred to is use by the applicant or by some other 
party. 368 


ITI, 6, § 138. Suspension. 
When conflicting rights to a trade-mark are involved, both in inter- 
ference and in an opposition, the opposition is properly suspended, pending 
disposition of the interference. 411 


II, 9. CaNncELLaATION. 
§ 1. Petition. 
In a proceeding to cancel a trade-mark, the petitioner’s interest is 


shown by the fact that the registration was used as prima facie evidence, to 
cancel a registration of the petitioner. 238 
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A registered trade-mark is properly cancelled, on the petition of one 
who has used it as a mark of grade or quality for the same goods. 238 


II, 9, § 2. Pleading and Practice. 
Dismissal of an opposition for failure to file in time is no bar to a 
cancellation proceeding. 239 


A proceeding to cancel a trade-mark registered in the United States 
patent office should not be suspended, pending the outcome of an infringe- 
ment suit between the parties. 238 


II, 9, § 3. Evidence. 
In view of a trade-mark interference decision adverse to the registrant, 
it was proper, on motion of the adverse party to cancel the registered 
mark. 405 


II, 9, § 6. Effect. 

The cancellation of a trade-mark registration on the petition of a 
third party does not estop the registrant to assert a claim of right to the 
exclusive use of the mark. The right is independent of the registra- 
tion. 283 


II, 9, § 7. Scope of Act. 
Section 13 of the act of 1905, giving to the commissioner the power 
to cancel, applies to registrations under the act of 1881. 408, 411 


II, 9, § 8. Res Adjudicata. 
The Circuit Court of Appeals having held that the Baldwin Company 
has the right to use the name “Howard,” a proceeding to cancel its registra- 
tion of the name must be dismissed. 238 


II, 11. Srate Statutes. 


§ 5. Ohio. 
An act of Ohio, for the registration of marks used on bottles and for- 
bidding their use by others is a constitutional exercise of the police 
power. 104 


II, 11, § 6. Indiana, 


The act of Indiana, providing special remedies for the protection of 
trade-marks on bottles is unconstitutional. 133 
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II, 138. Norice oF REGIsTRATION. 


[he application in good faith of the words “Reg. U. S. Pat. Off.” to 
labels registered under the copyright act, involves no fraudulent purpose 
and does not impair the owner’s right to protect them. 197 


II, 14. Reoistration By Birt 1x Equity. 


A suit will lie under section 4915 revised statutes to obtain registration 
of a trade-mark improperly refused by the patent office. 113 


III. UNFAIR COMPETITION. 
1. Nature AND Basis or Wrone. 


§ 2. Elements. 
Without competition in fact there can be no unfair competition. There 
is no competition between a Presbyterian Theological School, for educating 
preachers in the German language and a Catholic sectarian college. 425 


The addition of cigars to a line of medicinal and toilet articles sold 
in a chain of drug stores is in the natural expansion of the business so 
conducted and gives ground for complaint against one who proceeds to 
forestall such expansion. 172 


III, 1, § 4. Intent. 
A manufacturer is chargeable with knowledge of the inevitable con- 
sequences of his own conduct and is presumed to intend the confusion which 
results from the manner of dressing his goods. 1 


No actual fraud is necessary in unfair competition, nor any actual 
deception. The probability of deception is enough. 333 


A corporation which has consented to the use of the family name, 
forming part of its corporate name, cannot enjoin the use of that name by 
reason of acts of salesmen of defendant, the latter’s knowledge thereof 
not being shown. 114 


III, 1, § 5. Deception. 
Resemblances between packages of chewing gum are more likely to 
deceive the purchaser than if the article were a more expensive one. 1 


III, 2. Unramrness 1N ComMPETITION. 
§ 1. Imitating Appearance of Article. 
One who copies a device covered by a design patent is liable for un- 
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fair competition, though he sells the product as his own and under an- 
other name. 67 


When, during the life of a design patent for a wheat biscuit, the ap- 
pearance and design of the biscuit have become indicative to the consumer 
of the source of the product, a later manufacturer, after the patent has 
expired, must use all reasonable efforts to prevent his goods from being 
mistaken for those of the first manufacturer, by reason of their resem- 
blance thereto. 369 


A case of unfair competition, in the imitation of non-functional 
features of an article, exists only when the purchaser has learned to iden- 
tify the article, by means of such features, as one of a particular 
make. 177 


Mere duplication of non-functional features of plaintiff's article, with- 
out imitation of package or use of the plaintiffs trade-mark, each of de- 
fendant’s articles being plainly marked with its name, does not in itself 
entitle plaintiff to an injunction. 1717 


III, 2, § 2. Imitating Structural Elements. 

Where the patent under which a mechanical toy is made has been held 
to be invalid, similarity of another device in its structural elements, and 
resulting similarity in the plates and instructions accompanying them, 
does not constitute unfair competition. 321 


III, 2, § 3. Imitating Packages and Containers of Goods. 
Imitation of the ground color, disposition and color of lettering and 
decorations on wrappers of chewing gum, constitute unfair competition. 1 


Defendant’s package of “Spearmint Gum” unfairly competes with 
plaintiff's. 55 


Resemblances between defendant’s and complainant’s products held 
to constitute unfair competition. 128 


Plaintiff having no exclusive right to the word “Empire,” for fertili- 
zers, the defendant’s “Empire of the South” brand is not likely to be con- 
fused therewith. 215 


III, 2, § 6. Trade and Corporate Names. 
a. Personal Names. 
While a family name cannot be exclusively appropriated by one person, 
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so ag to deprive another person of the same name of the right to use the 
name in his business, the name cannot be so used as to cause confusion. 11 


Defendant, formerly in business with complainant, having sold his 
interest including the good-will and name, should be enjoined from opening 
stores in immediate proximity to complainant’s, under the name. 96 


Defendant, having acquired from plaintiff by contract a qualified right 
to use the name “Rogers” on silverware, cannot compel the plaintiff to 
reform the contract because objection has been made with apparent right 
by another party. 114 


An individual who has sold his interest in a corporation bearing his 
name and thereafter has opened a competing business under circumstances 
indicating an intent to mislead the public, cannot enjoin the continued 
use of his name by the corporation, since he does not come into equity 
with clean hands, 143 


No one can, by the adoption and use of the name or portrait of an- 
other without the latter’s consent, acquire as against him an exclusive 
right to their use. 197 


The right of a man to use his name in his business is part of the 
natural and inalienable rights guaranteed by our constitution. 259 


The right of a person to use his name in business is subject to the 
qualification that it must be so used as to distinguish the business of the 
user from any other and earlier business under a similar name. 333 


III, 2, § 6, 6. Corporate Names. 

The defendant, located in St. Paul, having consented to the use by a 
partnership in Minneapolis, of its name in the conduct of a similar business, 
is guilty of unfair competition, when it establishes a branch office in Min- 
neapolis and by unfair and deceptive methods, attempts to divert to itself 
the plaintiff’s business. 137 


The organization of a corporation with a name similar to that of an 
earlier corporation in the same business, employing therein the names of 
parties who had only a colorable interest therein, is on its face an unfair 
if not a fraudulent act. 333 


The right to relief by injunction against the use of a corporate name 
that will conflict with the name of an earlier corporation is not confined 
to business corporations, but extends as well to religious corporations. 359 


xxxi 





Eient Trape-Mark Reporter 


The presence of the word “Rosary” in the names of two churches, other- 
wise dissimilar, is not, under the circumstances shown, a sufficient resem- 
blance to deceive or confuse. 359 


The firm name Romeike & Ruebe, does not conflict with the corporate 
name Albert Romeike. 386 


The Dubuque German College and Seminary, held not to be unfairly 
competed against by another college in the same city, under the name 
“Dubuque College.” 425 


III, 2, § 6, c. Trade Names. 

The use by defendant, as part of his trade-name, of the registered 
trade-mark of the plaintiff should be enjoined, when the effect of such 
use will be to cause the defendant’s article to be mistaken for one of plain- 
tiff’s manufacture. 121 


It seems that equity will enjoin the use of another’s trade-name, 
without reference to the character of the article on which the name is used 
and regardless of the question of competition between the parties. 164 


The owner of a motion picture theater held entitled to be protected 
against the use of the name on another motion picture theater in the same 
city. 20 


The name used for several years upon a theater by the owners con- 
tinues to attach to the building during occupation thereof under a contract 
with its owners. The company, after removal, is properly enjoined from 
using the name upon another theater, so as to indicate that the latter is the 
one which they previously occupied. 220 


In a controversy over the right to the name “Dr. Brunson’s Famous 
Prescription” for a medicinal preparation, held that neither party had 
shown any right to the exclusive use thereof. 242 


A plaintiff, who is guilty of an attempt to cause his business to be 
mistaken for that of the defendant, is not entitled to enjoin alleged unfair 
practices by the latter. 266 


The right to use a name as the designation of a hotel should be exclu- 
Sive in a town. 340 


III, 2, § 6, d. Literary and Dramatic Titles. 
There can be no right to monopolize the title of a play unless it has 
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by general use become known to the public as identifying a particular 
play. 180 


No right can be predicted upon an expressed intent to use a certain 
title as that of a three-act play thereafter to be written. 180 


The publisher of a history entitled “The Great War” written by de- 
fendant, Simonds, cannot enjoin the publication of a “History of the World 
War” in four volumes, to which Simonds is a contributor. 185 
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There are no vested rights in the name of a play merely by virtue of 
prior use, when the play has not been made known to the public under that 
name. 400 


III, 2, § 7. Descriptive Terms. 
Defendant may rightly use the word “Spearmint” on its gum, pro- 
vided he does not so dress his goods as to cause them to be mistaken for 
those of the plaintiff. 55 


‘alittle: bebe Wali “0 


III, 2, § 8. Geographical Terms. 


j When by forty years’ use, the geographical term “Scandinavia” has 
; acquired a secondary meaning, to indicate belting of a particular manufac- 
ture, the use by another on his goods of the words “Scandinavian Type,” 
will be enjoined. 124 
: 


III, 2, § 10. Advertising. 

A former officer of a corporation who, having gone into business for 
himself, advertises himself as having no connection with any other business 
and warns the public against imitators, thereby misleads the public and is 
guilty of unfair competition. 58 


cma 


III, 2, § 11. Other Instances. 
The sale of genuine goods under their proper name or trade-mark and 
not in competition with the lawful owner thereof, is not unfair competition 
and cannot be restrained. 211 
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Pictures that may be made the subject of copyright and thus pro- 


A tected cannot be protected against imitation on the theory of unfair com- 
: petition. Nor can titles associated with them be so protected, unless on 
proof that the names themselves have acquired a trade value. 308 
: A manufacturer who uses a rectangular metal tag upon a cake of 
4 soap, is not unfairly competing with an earlier manufacturer who has 
; similarly used a circular metal tag. 379 
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Inducing plaintiff's customers to give up news furnished by plaintiff, 
followed by the publication thereof to its customers as its own, is a 
fraudulent invasion of plaintiff’s right of property and constitutes unfair 
competition. 37 


Sales of cigars under the trade-mark of plaintiff, used by the latter on 
some one hundred seventy-five articles sold in a chain of drug stores, 
accompanied by false representations that they are sold by or on behalf 
of the plaintiff, warrant an injunction. 171 


The painting of a cab in colors so selected and distributed as to cause 
the public to mistake it for one of the plaintiffs cabs constitutes unfair 
competition. 248 


The statute of New Jersey against the cutting of price on trade- 
marked goods does not violate the constitution of the United States or 
of the state of New Jersey. 346, 352 


III, 2, § 13. Federal Trade Commission Act. 
The manufacture and sale in interstate commerce of goods bearing a 
trade-mark that infringes upon the widely advertised and well known trade- 
mark of another is unfair competition, in violation of the act. 271 


III, 3. Surrs ron Unrair ComMPetition. 


§ 1. Jurisdiction. 
In a suit between citizens of the same state for infringement of a 
patent, the court cannot take jurisdiction of a cause of action for unfair 
competition between the same parties. 50, 208 


In a suit between citizens of the same state for infringement of a 
registered trade-mark, when the mark is found to be valid and infringed, 
the court has jurisdiction to enjoin acts of unfair competition, done in 
connection with the infringement. 58 


In a suit for patent infringement between citizens of the same state, 
a cause of action for unfair competition in the sale of the infringing 
goods is improperly joined. 66 


In a suit for patent infringement and unfair competition, when the 
patent is held valid and infringed, features of unfair competition arising 
out of the infringement may be included in an accounting for profits or 
damages, although the parties are citizens of the same state. When the 
patent is held not to be infringed and the parties are citizens of the same 
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state, the federal court is without jurisdiction of a cause of action for 
unfair competition arising out of the sale of the alleged infringing 
article. 327 


III, 3, § 2. Parties and Liability. 
A retailer who buys the article from a jobber, with knowledge of 
the conditions imposed upon the resale, is bound by such conditions. 352 


A distributor is not liable for the fact that unscrupulous competitors 
have fraudulently passed off an article handled by him, as that of the 
plaintiff, when the manufacturer of the article has done all that he is 
legally bound to do to distinguish his article from that of plaintiff. 379 


An injunction binds the agents of the parties against whom it runs, 
and a further injunction against such agents is unnecessary. 211 


III, 3, § 3. Pleading and Practice. 

Allegations of a bill on information and belief, which have been 
answered by the defendant, are sufficient to sustain a bill for unfair com- 
petition, against a motion to dismiss upon the trial, for defect of plead- 
ing. 1 


III, 3, § 4. Evidence. 
Statements of a salesman, made to a witness, that defendant’s goods 
were plaintiffs and were being supplied to the latter’s trade, are hearsay 
and incompetent as evidence of the fact. 215 


III, 3, § 5. Defenses. 
He who comes into equity must come with clean hands. An injunction 
will not issue to protect a party in the perpetration of a fraud on the 
public. 72 


The fact that complainant advertises his clothes as made by himself, 
when in fact he does make ninety or ninety-five per cent. of his sales, does 
not impair his right to protection in the use of his trade-name. 97 


The courts must be careful not to create perpetual monopolies in 
articles of merchandise under the guise of protecting their manufacturers 
against unfair competition. 369 


Ill, 3, § 6. Relief. 


a. Injunction. 
The remedy by injunction in a case of unfair competition is intended 
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to protect the complainant in his property rights. It is not punitive, to 
punish wrong doing. 259 


When the facts, regarding the defendant’s right to use a name as 
a trade-mark and trade-name, are wholly in dispute, a preliminary injunc- 
tion should not be granted. 211 


An injunction which restrains the defendant from publishing cartoons, 
not the work of plaintiff, but imitation thereof, while reserving to the de- 
fendant the right to republish such of his work as it rightfully published 
in the first instance, is not violated by the republication of the latter car- 
toons in a form different from that shown in the original publication. 269 


III, 3, § 6, b. Accounting of Profits. 
When defendant’s sales have been insignificant, no accounting will 
be decreed. 128 


III, 3, § 6, c. Damages. 
In the absence of proof of either loss by plaintiffs or profit by de- 
fendants, only nominal damages are recoverable. ll 


Where the evidence of damage is too speculative to allow of the fixing 
of any definite award, no relief in damages can be granted. 220 


III, 3, § 7. Estoppel. 
Neither complainant’s consent to the use of the name by defendant 
in a non-competitive market, nor the fact that it has been so used by 


another, estops him to complain of its use by defendant in competition 
with him. 97 


When a business reputation has been built up by the use of a trade- 
name, over a long period of time, with the acquiescence of the original 
owner of the name, it would be inequitable to forbid the continuance of 
such use. 919 
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